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Articles
"PRIVILEGE AGAINST PUBLIC RIGHT:" A REAPPRAISAL OF THE
CHARLES RIVER BRIDGE CASE

Robert E. Mensel
Was The Charles River Bridge Case a watershed in American legal history and
political economy, as legal historians have long maintained? Did the decision of
the United States Supreme Court really present a sharp choice between "privilege
and creative destruction," and did that choice reflect a dilemma that was really
forced upon Jacksonian society by economic conditions? This article suggests that
the prevailing understanding of the case is based upon misconceptions of the significance of the Supreme Court's limited jurisdiction in the case, misconceptions
concerning the economics of transportation enterprises in Jacksonian America, and
misconceptions concerning the reasoning underlying the decision. It suggests that
portions of the opinion, which have been understood as the "real" reason for the
decision, were in fact mere rhetorical posturing not intended to be taken seriously.
The true basis for the decision lay in common law notions of community rights and
the avoidance of upward redistributions of wealth, notions which formed the basis
of a Jacksonian constitutional jurisprudence that died aborning.

JURY SOURCE LISTS AND THE COMMUNITY'S NEED TO ACHIEVE
RACIAL BALANCE ON THE JURY

Stephanie Domitrovich

39

As illustrated by the recent Los Angeles riots, communities perceive bias in the
judicial system when minorities are underrepresented on juries. Although the
Supreme Court of the United States has attempted to reduce unwarranted removal of minorities from jury panels, the Batson decision offers no solution when minorities are not included on the original source list. The inclusion of more minorities on jury pools, therefore, must be the first step to change how the community
perceives fairness in the judicial system. Random selection by computer is an
unbiased tool to achieve representativeness in jury pools. Success of random selection, however, is contingent on the source lists. If inclusive lists comprised of voter
registration lists and supplemental lists are not used, the perception of unfairness
will become a reality. This article encourages each jurisdiction to examine the
number of minorities participating in its jury pools, and proposes effective methods to increase minorities on juries by limiting excusals for jurors and employing a
two stage random selection method.
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Recent Decisions
RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS
ACT-FEDERAL CIVIL PROCEDURE-STANDING-ECONOMIC
MOTIVE-RACKETEERING ENTERPRISE AND PREDICATE
ACTS-ABORTION CLINICS-The United States Supreme Court
unanimously held that the-Racketeer Influenced Corrupt Organizations Act does not require proof that either the racketeering
enterprise or the racketeering acts were predicated by an economic motive.
National Organizationfor Women v. Scheidler,
114 S. Ct. 798 (1994).
159
CONSTITUTIONAL LAW-CIL RIGHTS ACT-TITLE VII-SEX
DISCRIMINATION-HOSTILE WORK ENVIRONMENT SEXUAL HARASSMENT-The United States Supreme Court held that an
employer's conduct need not seriously affect an employee's psychological well-being or cause the employee to suffer tangible
injury to be actionable as hostile work environment harassment
in violation of Title VII of the Civil Rights Act of 1964.
Harris v. Forklift Systems, Inc., 114 S. Ct. 367 (1993).
173
TORT LAW-PENNSYLVANIA STRICT PRODUCT LIABILITY-COMPARATIVE NEGLIGENCE-The Pennsylvania Supreme Court held
that comparative negligence concepts should not be extended to
strict product liability.
Kimco Development Corp. v. Michael D's Carpet Outlets,
637 A.2d 603 (Pa. 1993).
185

